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Excess Trigger: Qualcomm, Inc. v. Certain Underwriters at Lloyds, London

Triggering excess coverage is dependent on specific policy language which differs from policy 
to policy.  Some policies require actual payment of the full policy limits solely by the Insurer, 
before the next insurance layer can be reached.  A California state court has just ruled that 
excess D&O insurance may not be triggered even when the size of a claim would reach into 
excess layers, if the primary carrier pays even one penny less than its entire policy 
limits. Qualcomm, Inc. v. Certain Underwriters at Lloyds, London., Cal App. 4th Dist. 2008 
(March 25, 2008). Last year, a Federal District Court in the Eastern District of Michigan 
reached this same conclusion, which drew attention to this important excess wording issue.

In the Courts

Breach of Contract Exclusion: Spirtas Company v. Federal Insurance Company

A recent decision out of the 8th Circuit Court of Appeals was decided in favor of Chubb, 
finding that a breach of contract exclusion in a D&O policy broadly excluded coverage for all 
elements of a claim. The claim, Spirtas Co. v. Fed. Ins. Co.,  2008 WL 850230 (8th Circuit 
Court of Appeals April 1, 2008), involved a demolition sub-contract with another 
firm. Ultimately the other firm sued Spirtas, alleging both contract claims and tort claims 
(misrepresentation, for example). Chubb denied the claim in its entirety based on its contract 
exclusion. The contract exclusion eliminated coverage for claims “based upon, arising from, 
or in consequence of any actual or alleged liability . . . . under any written or oral contract or 
agreement, provided that this Exclusion shall not apply to the extent that an Insured 
Organization would have been liable in the absence of the contract or agreement.” The court 
held that the exclusion precluded coverage in its entirety for the claim, noting that the term 
“arising from” is construed broadly such that an exclusion precluding insurance coverage for 
claims arising from a contract not only applies to claims sounding directly in contract but also 
to claims sounding in tort as long as they “flowed from or had their origins in the breach of 
the contract.”

Consent Requirement: Vigilant Insurance Company v. Bear Stearns

In Vigilant Insurance Company v. Bear Stearns, 2008 WL 656260 (NY March 13, 2008) the 
Court of Appeals of New York held that an Insured's failure to obtain consent of its 
professional liability insurers prior to entering into a settlement agreement violated the 
consent requirement in the policies and therefore relieved the insurers from any liability for 
the claims.  This settlement resolved claims brought against Bear Stearns by the SEC, the 
NASD, and the NYSE, along with several State Attorneys General, regarding the conflicts 
inherent in the relationship between the firm's research analysts and its investment banking 
activities.  Bear Stearns reached a settlement in principle agreeing to an $80MM settlement, 
and then finalized the settlement before providing notice of the settlement to the insurers 
and seeking insurance payments. The insurers denied coverage on four discrete grounds but 
the Court of Appeals decided the matter in favor of the insurers solely on the consent clause, 
so the other issues were discarded as not relevant.  The Court of Appeals found that the 
insurers were absolved from all liability because Bear Stearns had contractually agreed to 
the consent requirement, which was clear and unambiguous.
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DISCLAIMER: This information does not take into account the specifics of any 
particular insured’s policy.  In addition, this is not intended to be construed as 
legal advice.

In the Marketplace

Freedom Specialty enters the market for all Directors and Officers Liability 
related products and various Errors and Omissions products. They are part of the 
Scottsdale Insurance operations which fall under Nationwide Mutual Insurance 
Company, headquartered in Columbus, Ohio. 

Ariel Re, having acquired Valiant Insurance Company last year from Zurich 
North American Insurance Group has begun the staffing process in anticipation of 
entering the US marketplace for D&O and other professional liability products.

CV Starr has entered into a MGA arrangement with AWAC to write middle 
market D&O, Employment Practices Liability and Fiduciary Liability for all types 
of private and non-profit risks and will also write public risks up to $500 million in 
market capitalization on both a primary and excess basis.  Additional products such 
as Errors and Omissions and Fidelity/Crime insurance will be added in the future. 

An              National Practice Group

Did you know that…..?

Did you know that not all 
Side A policies provide 

“Difference In Conditions”
Coverage?

Side A coverage can be obtained on a 
follow form basis to a traditional D&O 
contract which incorporates all of the 
terms of the traditional D&O policy but 
simply deletes the corporate 
reimbursement and corporate liability 
(entity) coverage sections. No additional 
coverage enhancements or specialized 
protections are provided. For some 
insureds, this is preferred because it 
does give some additional coverage 
reserved for the individuals and is less 
expensive than a “Difference In 
Conditions” (DIC) policy.

Side A DIC policies do provide 
enhanced coverage to the individuals 
but these forms also differ from one 
carrier to another. It is useful to 
evaluate the pros and cons of different 
DIC policies and decide which unique 
provisions best meet the needs of an 
Insured.

In the Securities Industry

Securities and Exchange Commission Chairman Christopher Cox recently spoke 
about the SEC initiatives for 2008. Not surprisingly, the SEC will continue to pay 
special attention to such current hot topics as subprime securities, hedge fund 
investigations, heightened review of the municipal securities market, mutual fund 
regulations, and proxy rules. In addition to monitoring in these areas, the SEC in 2008 
will make a significant push to address what it deems to be critical international 
issues. These specifically include:

“mutual recognition” giving US investors the benefit of direct access to foreign 
markets and foreign broker-dealers. 

“international accounting standards” giving US companies more standardization 
of financial reporting on an international basis by the potential melding of Generally 
Accepted Accounting Principles (GAAP) with the International Financial Reporting 
Standards (IFRS) which are being utilized in increasing frequency around the world.

“interactive disclosure” or exchange of financial information on an international 
platform by the adoption of a global computer language with a standardized data 
format.
Please use the following link to read the transcript of “the SEC Agenda for 2008”
speech by SEC Chairman Christopher Cox. 
www.sec.gov/news/speech/2008/spch020808cc.htm
The SEC Committee on Improvements to Financial Reporting also presented a status 
update via webcast which can be found at 
www.connectlive.com/events/secadvisory031308/

© 2008 HRH


